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Tax Certainty - For A While
By Doug Dean, CPA, Tax Director

Income and transfer (estate, gift, and generation-skipping) taxes for many U.S. taxpayers were scheduled to 
increase in 2011.  The well-publicized “compromise” reached by Republican lawmakers and the administration 
changed the near-term tax landscape in major ways through a bill enacted into law on December 17, 2010.

Income Tax
In broad terms, the new law’s income tax provisions retain 2010 income tax rates on ordinary income (top 
rate of 35%), capital gains (15%), and dividends (15%) through 2012, and they retain many other features of 
our 2010 income tax system through 2012 (2011 in some cases).  A noteworthy income tax benefit, designed 
to spur capital spending by businesses, expands the 50% bonus depreciation on qualifying new property 
additions to 100% (full expensing) for such property acquired and placed in service after September 8, 2010 
(note retroactivity) and by December 31, 2011.

Payroll Tax
In the payroll tax area, the big change is a 2% point reduction (from 6.2% to 4.2%) in the Social Security tax 
rate for the employee’s portion only of wages and salaries.  For self-employed individuals, the rate changes 
from 12.4% to 10.4%.  These changes are effective for 2011 only. 

Estate, Gift, and Generation-Skipping Taxes
The most dramatic changes relate to transfer taxes, and in this area vast planning opportunities are presented 
for many families.  The now current status of the law perhaps can best be summarized by segregating into 
time segments:  2010; 2011 and 2012; and post-2012.  We’ll mention the last first:

Post 2012:
•	 Absent intervening Congressional action, we will approach 2013 with the same concerns about the 

much lower exemptions ($1 million each) and much higher rates (up to 55%) that we had as we 
approached 2011.  In other words, the 2011 and 2012 exemptions and rates are temporary, as the law 
now reads.

2011 and 2012:
•	 The exemption goes to $5 million per person for estate, gift, and generation-skipping tax  

purposes. This compares very favorably with previous highest exemptions of $3.5 million  
for estate and generation-skipping taxes and $1 million for gift taxes.  
Observation - A tremendous incentive will exist for wealthy families to make large gifts over the 
next two years.

•	 The top transfer tax rate goes to 35%.
•	 The concept of “portability” of a deceased spouse’s unused exemption is adopted.  In short, this 

provision allows a surviving spouse to use both his or her exemption, plus any unused exemption 
of the “last deceased spouse.”
Observation – Conventional planning has involved trying to make sure each spouse had sufficient 
assets to fully utilize each exemption.  Under the new provision, this generally won’t be necessary.  
Portability applies to estate and gift taxes, but not to generation-skipping taxes. 

Continued on back.



2010:
•	 The most complex provisions involve individuals dying in 2010.  Recall that there was no 2010 

estate tax.  Now, under the new law, there is, but an estate’s executor can elect out of the estate tax 
and into the carryover basis regime that had been in place for individuals dying in 2010.
Observation – Executors and their advisors, in the case of 2010 deaths, will need to carefully assess 
which approach – estate tax with “stepped-up basis,” or no estate tax with carryover basis – is 
better.  For those estates below the estate tax exemption (set by the new law at $5 million for 
2010), the former choice, in most if not all cases, will be advisable.

The new law makes many more changes, but we hope this summary will give you, like us, a clearer picture of 
the present and near-term future.  Time passes fast, though, and we likely will be back in the same uncertain 
place as we have been before we expect it.

OTHER RECENT CHANGES TO CONSIDER

Expanded 1099 Filing Repealed
The substantial expansions of 1099 filing requirements enacted in 2010 have been repealed before becoming 
effective.  Businesses still are required to issue 1099s for payments of $600 or more to service providers, 
and the exception for payments made to corporations remains in place.  Landlords whose rental activities 
constitute a trade or business are still obligated to report payments to service providers of $600 or more.

While businesses and landlords were released from the additional 1099 reporting requirements, increased 
penalties remain, making noncompliance potentially expensive.

Rate Changes of Note
•	 The Federal Unemployment Tax Rate (FUTA), which had been 0.8%, dropped to 0.6% after June 30, 

2011.

•	 Due to rising gasoline costs, the IRS increased the optional standard mileage rate as of July 1, 2011 to 
55.5 cents per business use mile from 51 cents.

For additional insight from Doug Dean on changing tax laws, make plans to attend the Ohio Valley 
Construction Conference on September 22 and 23 at Horseshoe Southern Indiana.  Please refer to 
the attached brochure for registration information. If you have questions or would like to meet with 
one of our construction team members, please contact Simon Keemer, CPA, ACA, at skeemer@
ddafcpa.com or 502.566.1036 or Crissy Fiscus, CPA, at cfiscus@ddafcpa.com or 859.425.7631.  


